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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                        ADDL. CJM, TEZPUR 

                                      GR: 891/15 

                U/S 420 of IPC r/w 66/67/67-A of IT Act.  

                 STATE OF ASSAM…………………… PROSECUTION 

                                 v. 

                 Sri Bhabajit Das @ Jeet Das ….…… ACCUSED 

Ld. Advocates:  

For Prosecution………. Sri M. Das, Ld. Addl. P.P 

For Defence…… S.K. Singh and P. Nath, Ld. Advocates 

Evidence Recorded on: 2.2.16, 3.11.16, 16.12.16, 20.11.17,  

Argument heard on: 7.12.17 

Judgment delivered on: 18.1.18 

                                                    J U D G M E N T 

1. The prosecution’s case, in nutshell, is that, the accused Sri Jeet Das @ 

Bhabajit Das had initiated and maintained a love and intimate relationship 

with the informant, Miss Dimply Saikia, dishonestly, concealing the fact 

that he was already married and has two children, and induced her to 

maintain such relationship. But when she came to know about the reality, 

she distanced herself from the accused, which was resisted by the 

accused, leading him to harass her. The accused has created a fake 

facebook account by using the photos of the informant, Miss Dimply Saikia 

in her name as ‘Sumibaby Prassana’  without the knowledge of the 

informant and consent with false information, showing that both of them 

are married to each other. It is also alleged that the accused had given 

threats of her life to the informant. Hence, the case.  

2. The informant, Miss Dimply Saikia, had lodged the FIR before the 

Superintendent of Police on  21.4.15. Thereafter, Tezpur P.S Case no. 

427/15, u/s 420 of IPC r/w sec. 66/67/67-A of IT Act was registered. After 
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investigation, the charge sheet has been filed u/s 420 of IPC r/w sec. 

66/67/67-A of IT Act, against the accused, Sri Jeet Das @ Bhabajit Das. 

Charges u/s 420 of IPC r/w sec. 66/67/67-A of IT Act is framed against the 

accused, which on being read over and explained to the accused, to which 

he pleaded not guilty and claimed to be tried.  

 

3.  The prosecution has examined altogether 4 (four) witnesses including the 

I/O. Thereafter, closed its evidence.  The accused was examined u/s 313 

CrPC. Defense has adduced no evidence. Heard arguments. 

4.  POINTS FOR DETERMINATION: 

a. Whether the accused had cheated the informant by making her entering 

into intimate relationship with him, concealing the fact that he was already 

married and induced her to deliver any property to him? 

b. Whether the accused had dishonestly and fraudulently caused damage to 

an computer or computer system or network, without the permission of 

the owner of the computer or system or anyone in charge of the same? 

c. Whether the accused had published or transmitted or caused to be 

published or transmitted the pictures  in electronic form, of him and the 

informant, projecting the status of the informant as married, by opening a 

fake facebook account, in the name of Sumi Baby Prasanna? 

d. Whether the accused had published or transmitted or caused to be 

published or transmitted the pictures or video recordings, in electronic 

form, of the intimate relationship between him and the informant, by 

opening a fake facebook account, in the name of Sumi Baby Prasanna? 

DISCUSSION AND DECISION BASED ON REASON: 

 

5. PW1, Sri Surajit Dey has stated in his examination-in-chief that he knows 

the informant Miss Dimply Saikia, but he does not know the accused. He 

stated that 3 (three) months ago he came to know from the friend of the 

informant, Kamalakhi Rajkhowa that accused uploaded obscene photos in 

the facebook, but he did not see what kind of photos have been uploaded.  

6. In his cross-examination, he stated that he does not know on what 

account the said photos have been uploaded. He only heard about the fact 
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of uploading the photos. He did not see whether there is any creation of 

fake account. He does not know whether the accused created any fake 

account or not.  

7. PW2, Smti Kamalakhhi Rajkhowa has stated in her examination-in-chief 

that the informant is her friend and she did not see the accused. She 

stated that she heard the name of the accused from the informant. The 

incident took place prior to March, 2015. She stated that the informant 

told her that the accused uploaded obscene photos of the informant in 

facebook. She did not see the facebook account, but the informant 

showed her the said photos and said photos were of obscene nature. She 

stated that the informant told her that the accused threatened the 

informant over phone and caused lot of trouble. She does not know when 

the informant had lodged the ejahar.  

8. In her cross-examination, she stated that the informant had showed her 

the photos through the phone of informant. She does not know in whose 

name the said facebook account was. She has no personal knowledge in 

relation to the open up of facebook account by the accused. She stated 

that there was love relation between the accused and the informant and 

prior to the incident, their relationship got broken up. 

9. PW3, Miss Dimpy Saikia has stated in her examination in chief that she is 

the informant of this case and she knows the accused Sri Jeet Das @ 

Bhabajit Das. The incident took place in the year 2014 and she had lodged 

this case in the month of April, 2015. The incident had started in the year 

2014. She stated that she got acquainted with the accused through 

facebook and during their chats, they exchanged their phone numbers and 

slowly their friendship had matured into love relationship. By that time, 

she did not meet the  accused. In the month of April, 2014, during Bihu, 

she met with the accused near Kekurapul, Tezpur and they talked there. 

By that time, their relationship was going quite good. Afterwards, she 

somehow, get to know that the accused is a married person and he has 2 

(two) offspring. She stated that her relationship with the accused had 

gone to intimate stage and during that stage, she did not  know that 

accused was a married person. She came to know about the fact later on. 
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After the getting the knowledge that accused is a married person, she told 

the accused that he would not have entered into this relation and hence, 

she wanted to sever her relationship with the accused. She stated that 

accused had kept some of her intimate photos and she told him to return 

those photos to her. Thereafter, she closed her facebook account. She 

stated that accused had started to blackmail her over phone and 

threatened her that he would destroy her career and family and he would 

set her house on fire. After closure of her facebook account, she came to 

know from her friends that accused had uploaded her photos in the 

facebook along with him and projected that she is married to him and 

accordingly, he had prepared a facebook account and given the name of 

the said account a ‘ Sumibaby Prassana’. She stated that after seeing the 

said facebook account from her friend, she told the accused that the 

action was not proper and it should be stopped, but accused had violently 

behaved with her. Thereafter, she lodged the case. Ext. 1 is ejahar lodged 

by her and Ext. 1(1) is her signature. After lodging the ejahar, she was 

brought before the magistrate to give her statement. Accordingly, she had 

given her statement. Ext. 2 is the statement given by her and Ext. 2(1) to 

Ext. 2(4) is her signatures.  

10. In her further examination-in-chief has stated that police had seized some 

mobile phone Compact disc (CD), pan card and some documents 

(photocopy of account opening data) and she had put her signature on the 

seizure list as witness. She saw the seized 2 nos. of mobile phones and CD 

in the court, which she recognized. Mat. Ext. 1 and Mat. Ext. 2 are the 

mobile phones Mat. Ext. 3 is the said Compact Disc (CD), which she saw in 

the court. She stated that she had given the URL link of the facebook 

account.  

11. In her cross-examination, she stated that Mat. Ext. 1 and Mat. Ext. 2 is of 

the accused person. She stated that such kind of mobile phones can be 

purchased in the market. She stated that if the screen of the mobile is 

observed, it could be assumed that the mobile is of the accused person. A 

facebook account might be opened through a computer or any smart 

phone and  in order to open a facebook account, one password is 
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necessary. Password is required if any facebook account is to be updated, 

but the information of other’s profile can be known without password. She 

stated that in order to open a facebook account, one phone number or 

email id is required. She stated that she has no personal knowledge 

regarding whether her face facebook account had been created through 

mobile phone or computer. It might be known through trace back. She 

stated that she has not mentioned the phone number or email id in her 

ejahar through which her fake facebook account has been opened up. She 

stated that PW, Surajit Dey and Kamalakhi Rajkhowa is her friend and she 

showed them the photos which had been uploaded in her face facebook 

account. She stated that she has not done any course in relation to the 

cyber crime. She stated that the friend requests have been sent to many 

persons including her from the said fake facebook account, but she did not 

accept the said friend request. She denied the suggestion that she herself 

opened the fake facebook account and she showed the photos in that 

account to her friends. Police did not seize her mobile phone and sim card. 

She denied the suggestion that she opened a fake account so as to 

incommode the accused by creating a fake account herself as the accused 

did not want to continue relation with her. She stated that her photos 

were in custody of the accused. She denied the suggestion that she had 

lodged false case. She did not see computer in the court. She denied the 

suggestion that the password of the  fake facebook account was known to 

her and after knowing all that, she showed the photos to her friends.  

12.  PW4, Sri Biren  Ch. Bora, I/O, has stated in his examination-in-chief that 

on 22.4.15, he was working as S.I. of Police at Tezpur PS. On 22.4.15, the 

informant had filed an ejahar at the police station. Accordingly, the O/C, 

Sri Harin  Ch. Deka registered the case and he was being entrusted to 

conduct the preliminary investigation. Ext. 1(2) is the endorsement of the 

O/C with seal, which he recognized. After recording the statement of the 

informant, he went for the search of the accused Bhabajit Das @ Jeet Das. 

Thereafter, the accused was brought to the police station by him for 

inquiry. He seized 2 (two) nos. of mobile phones and one compact disc 

(CD) from the accused vide Ext. 3 seizure list and Ext. 3(1) is his 
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signature. Mat. Ext. 1 and Mat. Ext. 2 are the said two nos. of mobile 

phones and Mat. Ext. 3 is the said compact disc (CD) and he saw the said 

Mat. Exts in the court and recognized the same. The CD has been 

consisted of with the photos which were in the mobile phones after 

analyzing the two nos. of mobile phones. He seized the duplicate copy of 

PAN Card bearing no. ANQPD3392M and photocopy of account opening 

data vide Ext. 4 seizure list and Ext. 4(1) is his signature. The copy of PAN 

is available in the record. He stated that he recorded the statements of the 

witnesses. He arrested the accused and sent him to the court and took the 

accused on remand. After finishing the investigation, he handed over the 

case diary to the O/C, Sri Harin Ch. Deka and accordingly, O/C, Sri Harin 

Ch. Deka filed the charge sheet u/s 66, 67, 67-A of IT Act against the 

accused. Ext. 5 is the charge sheet and Ext. 5(1) is the signature of Sri 

Harin Ch. Deka, which he recognized.  

13. In his cross-examination, he stated that at the time of the investigation, 

he was working as S.I. of police. During investigation, he was not been 

given special training of cyber crime. He does not know what is ‘IP 

address’. He did not investigate regarding with which IP number the 

facebook account has been created and that is why he does not know 

whether the said facebook account has been created from mobile or any 

personal computer. He does not know whether the said facebook account 

has been created from mobile phones or computer of the accused. The 

account opening form has been seized vide Ext. 4 and it is seen there that 

the said account has been created from mobile no. 9864510648 and it is 

given by the informant. He does not know whether the mobile no. 

9864510648 is belonging to Miss Jyotsna Begum. He did not inquire Miss 

Jyotsna Begum. He stated that he did not investigation over the facebook 

account. He found the photos in the mobile phones. He does not know 

whether the said facebook account was fake or genuine. The said 

facebook account is in the name of ‘Sumibaba( Sumibaby) Prasanna’ and 

the name of Dimply Saikia is not seen in that account. In Ext. 3 seizure list 

the name of Sadhan Saikia is shown as seizure witness, but his name is 

not available in the charge sheet. He denied the suggestion that Mat. Ext. 
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1, Mat. Ext. 2 and Mat. Ext. 3 are not belonging to accused. He denied the 

suggestion that he did not seize any articles from the accused and that is 

why the name of seizure witness has not been included in charge sheet. 

He denied the suggestion that accused did not create any fake facebook 

account and the informant lodged a false case. He denied the suggestion 

that the charge sheet is a false one.  

          APPRECIATION OF EVIDENCE: 

14. The evidence of PW1 and PW2, have only stated  that the informant had 

told them that her obscene photo has been uploaded by the accused in 

facebook. But, the informant did not state that she had told them so. 

Hence, the evidence of PW1 and PW2 are hearsay only. Moreover, they 

have stated that they did not see what photo was being uploaded. Hence, 

from their evidence, it cannot be established that any obscene photo had 

been uploaded in facebook.  

15. The evidence of the informant is sole basis on which the prosecution’s 

case is based.  

POINT NO.1: 

16. PW3 in her evidence has categorically stated that she became friendly with 

the accused through facebook, and their friendship had matured into love 

relationship, in course of time. She also stated that their relationship 

became intimate, but during the time when she was in intimate 

relationship with the accused, she did not know that the accused was 

already married and had two kids. Later on , she came to know about the 

marital status of the accused, which led her to sever her relation with him.  

17. If the cross examination part of the evidence of PW3, is examined, it 

becomes apparent that the above assertion of PW3 has not been denied 

by the defense. Nothing could be extracted from PW3, to create any doubt 

regarding the veracity of the testimony of PW3 in this context. Even, no 

suggestion has been put forward by the defense to deny the assertion of 

PW3, to this extent. Though, the accused, in his statement u/s 313 Cr PC, 

has denied the assertion of PW3, by saying that everyone knows about his 

marital status, it is not sufficient to negate the testimony of PW3 nor to 
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create any doubt in her testimony. In fact, the statement of the accused 

lends credence to the position that he was married.  

18. Further, the evidence of PW3, has received corroboration from her 

previous statement, recorded u/s 164 of Cr PC, wherein she had also 

stated that she  accepted his love proposal and spent time with him and 

after staying with him on 17.09.15, on the next day, she came to know 

that the accused was already married, having two kids. Thereafter, she 

severed her relationship with him.  

19. The defense has also not disputed her statement u/s 164 Cr PC, in any 

manner. Likewise, no contradiction or inconsistency could be brought to 

light by the defense side.  

20. In the light of the above, I am of the considered view, reliance can be 

placed on the evidence  of PW3, to the extent that she was not aware of 

the previous marital status and kids of accused, when she was in love 

relationship with him and was in intimate relationship with him, and that 

after their intimate relationship, she came to know about his marital 

status. I find her evidence, in this regard trustworthy and reliable.  

21. It is a settled principle of law that evidence is weighed and not counted. In 

other words, conviction can be based on the sole testimony of a witness, if 

the same is found trustworthy and free of any blemish.  

22. The offence of Sec 420 of IPC requires two essential elements. The first is 

cheating and the second is delivery of property as the result of the 

dishonest or fraudulent inducement.  

23. In the given factual scenario of this case, there is no evidence about 

delivery of property or any valuable security as the result of the cheating. 

But the evidence is sufficient to prove the offence of cheating simpliciter. 

The offence of cheating u/c 417 of IPC, is a minor offence to that of an 

offence u/s 420 of IPC. As stated, it is proved that the informant came to 

know about the marital status of the accused, after she entered into love 

relation with him, followed by intimate of physical relation with him. This 

shows that the accused had concealed from her about his marriage and 

his children. It is also proved that she tried to sever her relationship with 

the accused , after the marital status of the accused had come to light. In 
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other words, she would not have entered into intimate relationship with 

the accused, had his marital status, would have known to her. It was the 

deception caused by the accused, by means of concealment of his marital 

status, which had induced the informant to enter into love relationship 

with him, followed by physical or intimate relationship. 

24. The accused did not disclose his marital status prior to their intimate 

relationship. It proves the fact that deception was caused from the very 

inception of their relationship.  

25. The above facts prove the offence u/s 417 of IPC, beyond all reasonable 

doubt.   

POINT NO.2: 

26. On a bare perusal of the evidence on record, it is clear that there is no 

evidence to show that the accused had accessed to any computer or 

computer system of any other person or downloaded anything from such 

computer or caused damage to any computer of others. Apart from the 

allegation of cheating, PW3, has stated about creating a fake facebook 

account and possession her photos by the accused in his mobile phone. It 

is true that a mobile phone falls within the definition of a computer u/s 

2(1)(i) of IT Act 2000 ,but Sec 67 of IT Act and Sec 43 of the Act, speak of 

other’s computer or computer of which someone else is in charge of. On 

the other hand, the prosecution’s case is that the accused had stored 

photos in his mobile phone and downloaded the same in the fake facebook 

account created by him. Moreover, it is not proved that it was the accused 

who had created the account and downloaded the photo in it.  

27. Hence, the offence u/s 67 of IT Act is not proved, beyond reasonable 

doubt.  

POINT NO.3 and PONIT NO. 4: 

28. Sec 67 and Sec 67 A of the IT Act, basically requires publication or 

transmission of lascivious materials or sexually explicit materials in 

electronic form. If the evidence of PW3(informant) is closely examined, it 

becomes clear that she has only asserted that the accused had some of 

her photos and the accused had uploaded her photos with his own photo 

in the fake facebook account in the name Sumi Baby Prasanna, and 
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projected them as married with each other. It is not mentioned in her 

evidence that her sexually explicit photos or photos having lascivious 

content have been uploaded by the accused. Though, PW2 has stated that 

the photos were obscene. It is also not proved that the  facebook account 

has been opened and that it was being opened by the accused. It is also 

not proved that the accused had uploaded any such content in the 

internet. Merely seizing photocopy of  account opening data is not 

sufficient to prove the allegation u/s 67 and 67-A of the IT Act. Moreover, 

the copy of the screenshot of the facebook page, is a mere photocopy, 

which is not admissible in evidence, in present form. Moreover, the CD, is 

not admissible as secondary evidence, because the mandate of 

authentication certificate as envisaged by Sec.65 B of Evidence Act has not 

be produced by the prosecution.   

29. In her statement u/s 164 of CrPC, the informant has mentioned that her 

photos in an uncompromising position have been uploaded by the accused 

in facebook, but she remained silent in her testimony in court. This 

statement is not sufficient to prove the offences u/s 67 and 67 A of the 

Act, because statement u/s 164 of Cr PC is not a substantive piece of 

evidence.  

30. Coming to the allegation that the accused had taken photos of the 

informant in his mobile phone, I find that the seizure of the phone from 

the accused has not been proved by the prosecution. No seizure witness 

has been examined by the prosecution and the I.O. did not mention name 

of any seizure witness in the charge sheet. The accused has denied that 

the seized mobile phone was seized from him.  

31. Even if it is assumed that the seized mobile phone was found from the 

possession of the accused, mere containing photos in one’s own mobile 

phone, does not amount to publication or transmission of the content of 

the photos, within the meaning of sec 67 and 67 A of the Act.  

32. Hence, in the light of the evidence of record, I am of the considered view 

that the prosecution has failed to prove the guilt of the accused person, 

u/s 67/67 A of IT Act 2000, beyond reasonable doubt.  
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33. In the light of the evidence, I am of the view that the prosecution has 

been able to prove the guilt of the accused, Sri Bhabajit Das @ Jeet Das 

u/s 417 of IPC only and not u/s 420 IPC beyond reasonable doubt. The 

prosecution has failed to prove the guilt of the said accused u/s 66/67/67-

A of Information Technology Act, 2000, beyond all reasonable doubt.  

Hence, the accused, Sri Bhabajit Das @ Jeet Das is convicted u/s 417 IPC, 

but acquitted of the offence u/s 420 IPC r/w Sec 66/67/67-A of 

Information Technology Act, 2000.  

34. Considering the nature and circumstances of the case, I am not inclined to 

extend the benefit of Probation of Offenders Act to the accused, Sri Pratap 

Roy. 

35. Heard both sides on the point of sentence.  

36. Considering the circumstances of the case, where the accused had 

dishonestly induced the informant to develop intimacy with him, 

concealing his marital status, possibly, with dishonest motive, I sentence 

the accused, Sri Bhabajit Das @ Jeet Das to undergo sentence of 6 

months of R.I and to pay a fine of Rs.5000 i/d 30 days of R.I, u/s 417 of 

IPC.  

37. The judgment is pronounced in the open court on this 18th of January 

2018, in the presence of both sides. The judgment is prepared under my 

hand and seal of this Court. 

38.  The case is, accordingly, disposed of.                                              

 
                                                        

(K.K. Sharma) 
                                             Addl. Chief Judicial Magistrate  

Sonitpur, Tezpur 
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LIST OF DOCUMENT  EXHIBITED BY THE PROSECUTION: 

EXT 1: FIR 

EXT 2: statement of the victim (informant) recorded u/s 164 of CrPC.  

Ext. 3: Seizure list.  

Ext. 4: Seizure list.  

Ext. 5: Charge Sheet.  

Mat. Ext. 1: Mobile phone.  

Mat. Ext. 2: Mobile Phone.  

Mat. Ext. 3: Compact Disc (CD). 

 

(K.K. Sharma) 
                                             Addl. Chief Judicial Magistrate  

Sonitpur, Tezpur 
 

 

 

 

 

 

 


